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In the Court ol Appeals of the District of Columbia. 


No. 2544. 

Thompson-Starrett Company, a Corporation, Appellant, 

vs. 

Southern Building Corporation, a Corporation, 

and 

No. 2545. 

Southern Building Corporation, a Corporation, Appellant, 

vs. 

Thompson-Starrett Company, a Corporation. 


a Supreme Court of the District of Columbia. 

Law. No. 54286. 

Southern Building Corporation, a Body Corporate, Plaintiff, 

vs. 

Thompson-Starrett Company, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Filed January 19, 1912. 

In the Supreme Court of the District of Columbia. 

Law. No. 54286. 

Southern Building Corporation, a Body Corporate, Plaintiff, 

vs. 

Thompson-Starrett Company, a Body Corporate, Defendant. 

Declaration. 

1. The plaintiff, Southern Building Corporation, a body corporate 
under and by virtue of the laws of the State of Virginia, having an 
1—2544a 






2 THOMPSON-STARRETT COMPANY V9. 

office and an agent and doing business in the District of Columbia, 
sues the defendant, The Tliompson-Starrett Company, a body cor¬ 
porate, under and by virtue of the laws of the State of New York, for 
that the said defendant, on to-wit, the 23rd day of March, 1910, by 
an instrument of writing signed by it and sealed with its seal, bear¬ 
ing date the 23rd day of March, 1910, which the plaintiff now brings 
into court here, covenanted and agreed with the plaintiff that it, the 
said defendant, would construct for the said plaintiff, and turn over 
to said plaintiff, free from all liens and indebtedness incurred by the 
defendant in its construction on or before the 1st day of February, 
1911, a certain building upon several certain lots of the plaintiff 
situated on the corner of 15th and II Streets, Northwest, in the City 
of Washington, District of Columbia, belonging to the plaintiff, in 
accordance with certain plans and specifications in said writing bear¬ 
ing date the 23rd day of March, 1911, mentioned; and in the event 
of a failure to complete the said building on or before the 1st 

2 day of February, 1911, the said defendant would pay to the 
said plaintiff, as liquidated damages, the sum of One hundred 

dollars ($100) per day for each and every day that the completion 
of said building was delayed beyond the said 1st day of February, 
1911. And the plaintiff says that the said defendant did not con¬ 
struct and complete and turn over to the said plaintiff the said build¬ 
ing according to the said plans and specifications on or before the 
1st day of February, 1911, and did not complete and turn over said 
building to the said plaintiff until, to-wit, 19th day of October, 1911. 

Wherefore an action has accrued to the plaintiff against the de¬ 
fendant for the sum of $26,000, with interest, and therefore the 
plaintiff brings this suit, and claims from the defendant the sum of 
$26,000, with interest thereon, besides costs of this suit. 

2. The plaintiff further sues the defendant for that the said de¬ 
fendant, on to-wit, the 23rd day of March, 1910, by an instrument 
of writing, signed by it and sealed with its seal, bearing date the 23rd 
day of March, 1910, which the plaintiff now brings into court heit,, 
covenanted and agreed with the plaintiff that it, the said defendant, 
would construct for the said plaintiff a certain building on several 
certain lots belonging to the plaintiff situated on the corner of 15th 
and H Streets, Northwest, in the City of Washington District of Co¬ 
lumbia; and further covenanted and agreed with the plaintiff that: 

“The contractor shall prosecute the work under the supervision 
of the architect with the utmost dispatch, consistent with economy 
and good workmanship, and guarantees to turn the building over to 
the Owner free from all liens or indebtedness incurred by the con¬ 
tractor in its construction, on or before February 1, 1911. 

Should the contractor fail to complete the building by the date 
mentioned, the owner shall — the right to deduct from the 

3 guaranteed maximum amount the sum of One hundred dol¬ 
lars for each and every day that the completion is delayed 

beyond the said date. Should the contractor complete the build¬ 
ing prior to the date mentioned, the owner agrees to increase the 
guaranteed maximum amount by the sum of Five dollars for each 
and every day the building is completed prior to said date. 
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Should the contractor be delayed in the prosecution or comple¬ 
tion of the work by the act, neglect or default of the owner or his 
agents, or of any other contractor employed by the Owner on the 
work, or by any damage caused by fire, lightning, earthquake, 
cyclone, or other casualty, or by strikes — lockouts, then the time 
herein fixed for the completion of this work, shall be extended for a 
period equivalent to the time lost by reason of any or all of the causes 
aforesaid.” 

And the plaintiff says that the said defendant did not construct 
and complete and turn over to the said plaintiff the said building 
free from all liens or indebtedness incurred by the contractor in its 
construction on or before the 1st day of February, 1911, and did 
not complete and turn over the said building to the said plaintiff, 
until to-wit, the 19th day of October, 1911, and the plaintiff says that 
the said delay in the completion of the work was not caused by any 
act, neglect or default of the plaintiff or of any of its agents, nor was 
the delay caused by the act, neglect or default of any other contractor 
employed by the plaintiff upon the work, nor by any damage caused 
by fire, lightning, earthquake, cyclone, nor other casualty nor by 
strike, nor by lockouts. 

Wherefore an action has accrued to the plaintiff against the de¬ 
fendant for the sum of $26,000, with interest, and therefore the 
plaintiff brings this suit and claims from the defendant the sum of 
$26,000 with interest thereon, besides costs of this suit. 

3. The plaintiff further sues the defendant for that the said de¬ 
fendant, on to-wit, the 23rd day of March, 1910, by an in- 
4 strument of writing, signed by it and sealed with its seal, 
bearing date the 23rd day of March, 1910, which the plain¬ 
tiff now brings into court here, covenanted and agreed with the 
plaintiff, that it, the said defendant, would construct for the said 
plaintiff and turn over to the said plaintiff free from all liens or in¬ 
debtedness incurred by the contractor in its construction, on or be¬ 
fore the 1st day of February. 1911, a certain building upon several 
certain lots situated at the corner of 15th and H Streets, Northwest, 
City of Washington, District of Columbia, belonging to this plaintiff, 
in accordance with certain plans and specifications in said writing 
bearing date the 23rd day of March, 1910, mentioned. 

And the plaintiff says that the said defendant did not construct 
and complete and turn over to the said plaintiff the said building 
according to sgid plans and specifications on the 1st day of February, 
1911, and did not complete and turn over said building to the said 
plaintiff until, to-wit, the 19th day of October, 1911; and plaintiff 
says that by reason of the failure of said defendant to perform its 
covenant to turn over said building to said plaintiff on the 1st day 
of February, 1911, the plaintiff has been deprived of the possession, 
income and revenues of said building, which it could and otherwise 
would have received during the period of said delay. 

Wherefore an action has accrued to the plaintiff against the de¬ 
fendant in the sum of $26,000.00, with interest, and therefore the 
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plaintiff brings this suit and claims from the defendant the sum of 
$26,000.00, with interest, thereon besides the costs of this suit. 

DOUGLAS, BAKER, RUFFIN and OBEAR, 

Attorneys for Plaintiff. 


5 Filed November 26, 1912. 

t 

In the Supreme Court of the District of Columbia. 

At Law. No. 54286. 

Southern Building Corporation, a Body Corporate, Plaintiff, 

vs. 

Thompson-Starrett Company, a Body Corporate, Defendant. 

Demurrer. 

Now comes the defendant, the Thompson-Starrett Company, by 
its attorneys and prays oyer of the writing obligatory mentioned in 
the first, second and third counts of the declaration filed herein by 
the plaintiff and the same is read to it in these words and figures, 
to wit:— 

This agreement, made this 23rd day of March in the year one 
thousand nine hundred and ten between Thompson-Starrett Com¬ 
pany, hereinafter called the contractor, and Southern Building Cor¬ 
poration. of Washington. D. C., hereinafter called the Owner. 

Witnesseth: 1. The Contractor, under the direction of D. H. 
Burnham & Company, of Chicago, Illinois, Architects acting for the 
purpose of this contract as agents of the said Owner, agrees to pro¬ 
vide all the material and perform all the work necessary in the erec¬ 
tion of the entire work of the building situated at the northwest cor¬ 
ner of 15th and H Streets, Washington, D. C. as per specifications 
and drawings hereto attached and made a part of this con- 

6 tract, and which for identification are signed by both parties 
hereto. 

II. The contractor guarantees to deliver the aforesaid work for a 
sum not to exceed Eight Hundred and Fifty Thousand dollars 
($850,000), including its profit, and agrees to charge the owner the 
actual cost thereof to the Contractor plus the sum of Sixty Thousand 
($60,000.) Dollars for its profit. 

On the completion of the Building, provided the cost of the Con¬ 
tractor plus the amount of the profit is less than the guaranteed 
maximum amount, the Contractor agrees to credit One Hundred per 
cent, of the difference, on the guaranteed maximum amount. 

III. The Contractor shall carefully supervise the construction and 
erection of the building and attend to the letting of all sub-contracts, 
the purchase of materials and the employment of labor. If re¬ 
quired to do so in writing by the Owner, the Contractor will obtain 
the Architect’s consent in writing before making any sub-contracts. 
Written consent when obtained shall be final and binding. 
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IV. The Contractor shall prosecute the work under the super¬ 
vision of the Architect with the utmost dispatch consistent with 
economy and good workmanship, and guarantees to turn the build¬ 
ing over to the owner, free from all liens or indebtedness incurred by 
the Contractor in its construction, on or before February 1st, 1911. 

Should the Contractor fail to complete the Building by the date 
mentioned, the owner shall have the right to deduct from the guar¬ 
anteed maximum amount the sum of One Hundred ($100.00) Dol¬ 
lars for each and every day that the completion is delayed beyond the 
said date. Should the contractor complete the building prior 

7 to the date mentioned, the owner agrees to increase the guar¬ 
anteed maximum amount by the sum of Five ($5.00) Dollar* 

for each and every day the Building is completed prior to said date. 

Should the Contractor be delayed in the prosecution or comple¬ 
tion of the work by the act, neglect, or default of the Owner or his 
agents, or of any other contractor employed by the Owner upon the 
work, or by any damage caused by fire, lightning, earthquake; 
cyclone, or other casualty, or by strikes or lockouts, then the time 
herein fixed for the completion of this work shall be extended for a 
period equivalent to the time lost by reason of any or all of the causes 
aforesaid. 

V. The Contractor shall indemnify and save the Owner harmless 
against all claims for damages to persons in or about the work caused 
by any negligence whatsoever on its part in carrying out the work 
called for by this contract. 

AH. The Contractor shall not include in the cost of the building 
the following: The sendees and expense of its executive and adminis¬ 
trative officers; the sendees and expense of its Accounting Depart¬ 
ment; the sendees and expense of its Contract Department ; the serv¬ 
ices and expense of its Estimating Department ; the sendees and ex¬ 
pense of its Cost Department. 

The Contractor shall include in the cost of the building the fol¬ 
lowing: the actual cost incurred in the preparation, inspection, de¬ 
livery and removal of materials and tools; the actual cost incured in 
superintendence of construction, the actual cost incurred in the 
equipment and maintenance of a temporary office at the 

8 building site; the actual cost incurred for liability insurance, 
fire insurance, bond and all city fees. 

Machinery and tools are to be charged to the cost of the work at 
standard prices. 

It shall be the right and duty of the Contractor to remove from the 
building site, when they are no longer required, all machinery and 
tools in good condition. They shall be credited to the cost of the 
work at eighty-five per cent. (85%) of the amount charged. 

VII. The Contractor agrees to furnish to the Owner whenever re¬ 
quired a full statement of all moneys paid out on account of the build 
ing and moneys due, together with estimates of amounts required to 
cover work not yet let or done. 

The Owner shall at any time be permitted to inspect all pay-rolls, 
accounts, contracts and the books of the Contractor so far as they 
relate to this work. 
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VIII. The Contractor agrees to guarantee the quality of material 
and workmanship delivered under this agreement. Should any de¬ 
fect he discovered within a year after the delivery of the building, 
which defect is due to faulty work or material, the contractor hereby 
agrees to make the same good at its own expense. 

IX. The Owner hereby covenants and agrees to well and truly 
pay or cause to be paid to the said Contractor, its successors and as¬ 
signs, said costs of the building, to the Contractor, plus the amount 
of profit, in the following manner: on or before the 10th day of 
each month ninety per cent. (90%) of the value of material pre¬ 
pared or delivered and labor furnished during the preceding 

9 month, the balance of the contract price to be paid within 
thirty (30) days after possession is taken of the premises. 

Architect’s certificates shall be furnished for each payment and a 
sufficient amount shall be deducted from the final payment to cover 
anv reservations deemed necessarv bv the Architect. 

• 4/ «. 

X. In case the Owner and Contractor fail to agree as to the con¬ 
struction of any provision in this contract, the matter shall he re¬ 
ferred to two disinterested arbitrators, one to be selected bv the 
Owner and the other bv the Contractor. In case the two so selected 
cannot agree, they shall select a third and the decision of either two 
shall be final and binding on the parties hereto. The expense of 
such arbitration shall be equally borne by each of the parties hereto. 

XT. Tt is understood and agreed by the parties hereto that all the 
covenants and agreements herein contained shall extend to and be 
obligatory on the successors, heirs, executors, administrators and as¬ 
signs of the respective parties. 

In witness whereof the said parties to these presents have set their 
hands and seals the dav and vear first above written. 

THOMPSON-STARRETT COMPANY, 

Bv L. J. HOROWITZ, President. 

«/ 

Signed, Sealed and Delivered by the Contractor in presence of 

Attest * 

[seal. ] CHARLES B. POND, Treasurer. 

SOUTHERN BUILDING CORPORATION. 

By JAMES L. KARRICK, President. 

Signed. Sealed and Delivered by the Owner in presence of 

Attest ■ 

WM. FRANK THYSON. 


10 Addenda. 

IX-a. It is understood and agreed, however, that whereas the 
Owner is procuring a loan of $800,000 from the Equitable Life As¬ 
surance Society, $600,000 of which is to be used for payments under 
this contract, the payments as hereinafter provided may be deferred, 
in so far as may be necessary to adjust the making of these payments 
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with the receipt of monies from the Equitable Life Assurance 
Society. On any such deferred payments the Contractor shall be en¬ 
titled to interest at the rate of 6% per annum. 

Such payments by the Owner to the contractor hereunder shall 
be made in cash, except that after such cash payments shall have 
l>een made to an aggregate amount of $600,000, any of the further 
payments may, at the option of the owner, be made in 2nd mortgage 
bonds of the Owner, at par, of the principal thereof and accrued in¬ 
terest; provided, however,* that the total amount of bonds which the 
contractor may be required to take for work included in this contract 
shall in no event exceed the sum of $170,000. 

It is understood and agreed that in the purchase of materials and 
in the letting of sub-contracts, the Contractor shall have the right to 
arrange for payments to sub-contractors and materialmen to be made 
in 2nd mortgage bonds, and any 2nd mortgage bonds so disposed 
of shall be credited against the bonds which the contractor may be 
called upon to accept in part payment hereunder. Said 2nd mort¬ 
gage bonds shall bear interest at the rate of 6% per annum, shall be 
due not later than January 1st, 1916, shall be part of an issue of 
2nd mortgage bonds not exceeding in the aggregate the prin- 

11 cipal sum of $450,000, and shall be secured by a 2nd mort¬ 
gage made by the Owner upon its said land and building, sub¬ 
ject only to a first mortgage of $800,000. Said 2nd mortgage shall 
provide for instalment payments on account of the principal at the 
rate of $25,000 per annum, commencing January 1st, 1913. Said 
2nd mortgage shall also contain a provision that it may be subor¬ 
dinated to a 1st mortgage to an amount not exceeding $900,000 in 
the event that the Owners conclude to erect upon this site an eleven- 
story building instead of the nine-storv building now contemplated. 

The $450,000 2nd mortgage above provided is contingent upon 
the cost of the building being $850,000. If the contract price here¬ 
under shall amount to less than the limit of $850,000, then the issue 
of 2nd mortgage bonds shall be 'limited to the difference between 
$600,000 and the cost of the building plus $225,000 to the owners. 

IX-6. It is understood and agreed that if any changes or amend¬ 
ments are made in the plans and specifications governing the erection 
of said building, involving extra expenditure, the Owners are to pay 
for the same in cash. 

IX-c. It is understood and agreed that the building is to be 
erected in accordance with the plans and specifications hereinbefore 
referred to, and any requirements of the Department of Buildings, 
or other Governmental departments, or by the Owners, entailing 
changes in the work shall be treated as changes and not as a part of 
this contract. The obligations of the contractor hereunder are con¬ 
tingent upon a proper building loan agreement being exe- 

12 cuted by the Equitable Life Assurance Society, and the 2nd 
mortgage, in form as above provided, recorded. 

(Initialed.) 

T. S. CO., 

(By) L. J. H. 

S. B. CO., 

[seal.] (By) J. L. K., Press. 
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which being read and heard the said defendant says that the first and 
sceond counts of the said declaration are bad in substance. 

EVANS BROWNE & 

C. C. TUCKER, 

Attorneys for Defendant. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. That in the paper set out on oyer there is no covenant or prom¬ 
ise by the defendant to pay to the plaintiff as liquidated damages the 
sum of $100 per day or any other sum for each and every day the 
completion of the building described in said declaration was delayed 
beyond the first day of February, 1911. 

2. That the counts do not state a cause of action against the de¬ 
fendant, in that they fail to state that the amount of the alleged 
liquidated damages mentioned therein, if added to the cost of the 
construction of the building plus $00,000 profit of the defendant for 
said construction would exceed the sum of $850,000 stated in the said 

paper writing set out on oyer as the guaranteed maximum 

13 amount for the construction of said building. 

And the defendant further savs that said third count of 
said declaration is bad in substance. 

EVANS BROWNE & 

C. C. TUCKER, 

Attorneys for Defendant. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the demurrer to said third count is that by the terms of said 
paper set out on oyer, the only and exclusive penalty provided for 
the breach of the alleged guarantee to deliver said building on or 
before February 1, 1911, was the right on the part of the plaintiff to 
deduct from the said guaranteed maximum amount the sum of $100 
a day. 

14 Memorandum on Demurrer. 

Filed March 10, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54286. 

Southern Building Corporation, a Corporation, Plaintiff, 

vs. 

Thompson-Starrett Company, Defendant. 

The parties had a right to agree to any kind of a contract which 
suited them although the wisdom of its terms might not appeal to 
the judgment of others. 

The phraseology of paragraph two of the contract renders it in¬ 
dubitable that the parties identified the sum of $850,000 as the 
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“guaranteed maximum amount.” This significance which the 
parties themselves tied to the words “guaranteed maximum amount” 
must be accorded to those words in the interpretation of paragraph 
4. Therefore the demurrer is well taken against the first and second 
counts of the declaration. 

The terms of the contract express no agreement between the parties 
to it which mutually obligates them to abide by any sum as liqui¬ 
dated damages. 

Paragraph four does no more than create for the plaintiff a privi¬ 
lege which he may avail himself of or not as he sees fit. 

I he third count states a cause of action for an ordinary breach of 
a building contract respecting the time limited for its completion. 

The demurrer to the third count is overruled. 

W., Justice . 


Supreme Court of the District of Columbia. 

Monday, March 10 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Lpon consideration of the demurrer filed herein to the first and 
second counts of the declaration, it is ordered that said demurrer be 
and hereby is sustained, and of the demurrer to the third count of the 
declaration, it is ordered that said demurrer be and hereby is over¬ 
ruled. 

Tuesday, March 18 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys and 
upon leave granted by the court, an exception is noted by plaintiff’s 
attorney, nunc pro tunc, to the action of the court in sustaining the 
demurrer herein to the first and second counts of the declaration, &nd 
an exception is noted by defendant’s attorney, nunc pro tunc, to the 
action of the court in overruling the demurrer herein to the third 
court of the declaration. 


2—2544a 
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Order Allowing Special Appeals, 

Filed April 3, 1913. 

Court of Appeals of the District of Columbia, April Term, 1913. 
Nos. 402 and 403, Original Docket. 

Law. No. 54286. 


Thompson-Starrett Company, a Corporation, Petitioner, 

vs. 


Southern Building Corporation, a Corporation. 

and 


Southern Building Corporation, a Corporation, Petitioner, 

vs. 

Thompson-Starrett Company, a Corporation. 


Upon consideration of the petitions filed herein praying the allow¬ 
ance of special appeals from the order of the Supreme Court of the 
District of Columbia of March 10, 1913, It is by the Court this day 
ordered that said appeals be, and the same are hereby, allowed. 

r SE 4 L ] Per Mr. Chief Justice SHEPARD, 

L J April 2, 1913. 

A true Copy. 

Test: 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 


17 Plaintiff’8 Assignments of Error . 

Filed April 4, 1913. 

******* 

1. The trial court erred in sustaining the defendant’s demurrer to 

the first count of the declaration. 

2. The trial court erred in sustaining the defendant’s demurrer 

to the second count of the declaration. 

3. The trial court erred in holding that the plaintiff was not en¬ 
titled to recover liquidated damages in the sum of $100 a day for 
each day the completion of the building provided to be erected in the 
contract was delayed beyond the time fixed in said contract. 

DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 





SOUTHERN BUILDING CORPORATION. 


n 


Defendant's Assignments of Error. 

Filed April 4, 1913. 

******* 

The Court below erred 

1. In overruling the defendant's demurrer to the third count of 
the declaration. 

2. In holding, in so overruling said demurrer, that the provision 
of the building contract in question that if the defendant should fail 

to complete the building by the date mentioned, the owner 
18 should have the right to deduct from the guaranteed maxi¬ 
mum amount the sum of one hundred dollars for each and 
every day that the completion should be delayed beyond said date, 
did no more than create for the plaintiff a privilege which he might 
avail himself of or not as he saw fit; and in not holding that the 
only and exclusive remedy of the plaintiff against the defendant for 
such alleged delay was the reduction of the limit of the guaranteed 
contract price of the building for each day that it was delayed in its 
completion. 

A. B. BROWNE, 

ALEX. BRITTON, 

C. C. TUCKER, & 

EVANS BROWNE, 
Attorneys for Defendant. 


Designation of Record. 

Filed April 4, 1913. 

******* 

In the preparation of the transcript of the record on the appeals in 
the above entitled cause, the clerk will please include the following: 

(1) The declaration; 

(2) The demurrers; 

(3) The order of this Court sustaining the demurrer to the first 
two counts of the declaration and overruling the demurrer to the 
third count thereof; 

(4) The memorandum of the Court on the demurrers; 

(5) Assignments of Error. 

DOUGLAS, BAKER, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

C. C. TUCKER & 

EVANS BROWNE, 

Attorneys for Defendant . 




12 THOMPSON-STARRETT CO. VS. SOUTHERN BUILDING CORPORATION. 


19 Supreme Court of the District of Columbia. 

United States of America, 

Disti'ict of Colum bia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 18, 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54286 at Law, wherein Southern 
Building Corporation, a corporation is Plaintiff and Thompson-Star- 
rett Company, a body corporate is Defendant, as the same remains 
upon the files and of record in said Court, 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10th day of April, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2544. Thompson-Starrett Company, a corporation, appellant, vs. 
Southern Building Corporation, a corporation; and No. 2545, South¬ 
ern Building Corporation, a corporation, appellant, vs. Thompson- 
Starrett Company, a corporation. Court of Appeals, District of Co¬ 
lumbia. Filed Apr. 10, 1913. Henry W. Hodges, clerk. 
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Statement. 

These are appeals (specially allowed) by the plain tiff and 
the defendant from an order of the lower court sustaining 

the defendants demurrer to the first two counts of a declara- 
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tion in covenant containing three counts, and overruling its 
demurrer to the third count. 

The declaration filed by the Southern Building Corpora¬ 
tion is in three counts. In the first two it is claimed that 
by the terms of a certain building contract, under seal, 
between the plaintiff and defendant, the defendant agreed 
to complete the construction of a certain building in the 
city of Washington, District of Columbia, on or before Feb¬ 
ruary 1, 1911, in default of w r hich the defendant agreed to 
pay to the plaintiff as liquidated damages the sum of $100 
per day for each and every day that the completion of the 
building was delayed beyond said date. In each of these 
counts it is averred that the building was not completed 
until October 19, 1911, and accordingly damages in the sum 
of $26,000 are claimed (R., 1-3). In the third count it is 
claimed that the defendant agreed to complete the building 
by the date named, to wit, February 1, 1911, but did not do 
so until October 19, 1911, wherefore the plaintiff claims that 
by reason of the failure of the defendant to perform its 
agreement the plaintiff suffered unliquidated damages in 
being deprived of the possession, income and revenues of 
the building during the period of the delay, which damages 

are placed at $26,000 (R., 3-4). 

The defendant prayed oyer of the writing obligatory 
sued upon, and filed two demurrers, one to the first two 
counts of the declaration and the other to the third count. 

The contract, which is set out in full in the demurrer 
4-8), was entered into between the plaintiff and de¬ 
fendant March 23, 1910. By its terms the defendant agreed 
to provide all of the materials and perform all of the work 
necessary in the erection of a building to be erected at the 
northeast corner of 15th and II streets N. W., Washington, 
D. C., in accordance with attached specifications and draw¬ 
ings. By the second paragraph of the contract (R., 4) the 
defendant, as building contractor, guaranteed to deliver the 
aforesaid work for a sum not to exceed $850,000, including 
its profit, and agreed to charge the owner the actual cost 









thereof to the contractor, plus the sum of $60,000 for its 
profit. It was further provided that, “on the completion 
of the building, provided the cost to the contractor plus the 
amount of the profit is less than the guaranteed maximum 
amount, the contractor agrees to credit one hundred per 
cent of the difference on the guaranteed maximum amount/’ 
By paragraph 4 of the contract (R., 5), it was agreed as 
follows: 

u The contractor (the defendant) shall prosecute 
the work under the supervision of the architect with 
the utmost dispatch consistent with economy and 
good workmanship and guarantees to turn the build¬ 
ing oyer to the owner, free from all liens or indebted¬ 
ness incurred by the contractor in its construction, 
on or before February 1st, 1911. Should the con¬ 
tractor fail to complete the building by the date men¬ 
tioned, the owner shall have the right to deduct from 
the guaranteed maximum amount the sum of one 
hundred dollars ($100) for each and every day that 
the completion is delayed beyond the said date. 
Should the contractor complete the building prior 
to the date mentioned, the owner agrees to increase 
the guaranteed maximum amount by the sum of five 
dollars ($5) for each and every day the building is 
completed prior to said date.” 

By paragraph 6 (R., 5) it was provided what should be 
included by the contractor in ascertaining the cost of the 
building and what should be excluded, and in the same 
paragraph it was further provided that machinery and tools 
should be charged to the cost of the building at standard 
prices, but that it should be the duty of the contractor to 
remove them from the building site when they were no 
longer required, when they should be credited to the cost of 
the building at 85 per cent of the amount charged. 

Paragraph 7 (R., 5) provided that the contractor should 
furnish to the owner, whenever required, a full statement of 
all moneys paid out on account of the building and money 
due, together with estimate of amounts required to cover 
work not yet let or done. 





The grqunds of the demurrer to the first two counts were 
as follows: 

1. That in the paper set out on oyer there was no cove¬ 
nant or promise by the defendant to pay to the plaintiff as 
liquidated damages the sum of $100 per day or any other 
sum for each and every day the completion of the building 
described in said declaration was delayed beyond the first 
day of February, 1911 (R., 8). 

2. That the counts do not state a cause of action against 
the defendant, in that they fail to state that the amount of 
the alleged liquidated damages mentioned therein, if added 
to the cost of the construction of the building, plus $60,000 
profit of the defendant for said construction, would exceed 
the sum of $850,000, stated in the said paper writing set 
out on oyer as the guaranteed maximum amount for the 
construction of said building (R., 8). 

The ground of the demurrer to the third count was that 
by the terms of the agreement set out on oyer, the only and 
exclusive penalty provided for the breach of the alleged 
guarantee to deliver said building on or before February 1, 
1911, was the right on the part of the plaintiff to deduct 
from the said guaranteed maximum amount the sum of 
$1*00 a day (R., 8). 

The court sustained the demurrer to the first two counts 
and overruled the demurrer to the third count, and filed an 
opinion entitled “Memorandum on demurrer/’ In this 
opinion, the trial court stated as follows: 

“The parties had a right to agree to any kind of 
a contract which suited them although the wisdom 
of its terms might not appeal to the judgment of 
others. 

“The phraseology of paragraph 2 of the contract 
renders it indubitable that the parties identified the 
sum of $850,000 as the ‘guaranteed maximum 
amount/ This significance which the parties them- 
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selves tied to the words •‘guaranteed maximum 
amount/ must be accorded to these words in the in¬ 
terpretation of paragraph 4. Accordingly the de¬ 
murrer is well taken against the first and second 
counts of the declaration. 

“The tonus of the contract express no agreement 
between the parties to it which mutually obligated 
them to abide by any sum as liquidated damages. 

“Paragraph four does no more than create for the 
plaintiff a privilege which he may avail himself of 
or not as he sees fit. 

“The third count states a cause of action for an 
ordinary breach of a building contract respecting 
time limited for its completion. 

“The demurrer to the third count is overruled” 
(R., 8-9). 

% 

Both parties filed petitions in this court for the allowance 
of special appeals, the plaintiff asking for a special appeal 
from the order of the court sustaining the demurrer to the 
first two counts, and the defendant asking for the allowance 
of a special appeal from the order overruling its demurrer 
to the third count. 

The appeals praved for were allowed by this court (R., 

10 ). 


Plaintiff’s Assignments of Error. 

1. The trial court erred in sustaining the defendant’® 
demurrer to the first count of the declaration. 

2. The trial court erred in sustaining the defendant’s 
demurrer to the second count of the declaration. 

8. The trial court erred in holding that the plaintiff was 
not entitled to recover liquidated damages in the sum of 
$100 a day for each day the completion of the building 
provided to be erected in the contract was delayed beyond the 
time fixed in said contract. 
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Defendant’s Assignments of Error. 

The court below erred— 

1. In overruling the defendant’s demurrer to the third 
count of the declaration. 

2. In holding, in so overruling said demurrer, that the 
provision of the building contract in question that if the 
defendant should fail to complete the building by the date 
mentioned, the owner should have the right to deduct from 
the guaranteed maximum amount the sum of one hundred 
dollars for each and every day that the completion should 
be delayed beyond said date, did no more than create for 
the plaintiff a privilege which he might avail himself of or 
not as he saw fit; and in not holding that the only and ex¬ 
clusive remedy of the plaintiff against the defendant for 
such alleged delay was the reduction of the limit of the 
guaranteed contract price of the building for each day that 
it was delayed in its completion (R., 11). 


ARGUMENT. 

Observations on the Contract. 

It will be observed that the building contract in question 
partakes both of the nature of a contract for the construc¬ 
tion of a building for a flat or specified price, and of a con¬ 
tract to build on commission. It was evidently intended to 
remove manifest objections to each of these forms of con¬ 
tract. In the case of a contract for a flat price, the disad¬ 
vantage to an owner is that such a contract affords an induce¬ 
ment to the contractor to furnish the cheapest possible work 
and materials, in order that he may increase his profit; while 
the disadvantage to the owner of a contract whereby the 
contractor agrees to do the work on commission is that, there 
being no limit of price put upon the work, such a contract 
affords an inducement to the contractor to increase the cost 
of construction so that his commission will be correspond¬ 
ingly increased. The contract in question removes both of 




these objections, for by it the contractor guarantees that the 
cost of construction shall not exceed a named price, and his 
commission is fixed at a specified figure. This guaranty is, 
of course, of the utmost consequence to the owner, for it 
fixes absolutely the maximum limit of his outlay for the 
building. 

It would therefore appear to be clear that the form of the 
contract is eminently fair, and is not subject to adverse 
criticism on the score of being unjust and inequitable to the 
owner. The test of its ultimate fairness is, of course, whether 
the amount fixed by the parties, in making the contract, as 
the so-called guaranteed maximum cost of construction, is a 
misonable one. If, under the circumstances, that figure is 
placed too high, the result may prove to the disadvantage of 
the owner; while if it is placed too low the contractor may 
be the sufferer. In this case, there is no claim or suggestion 
by the owner that the figure was placed too high, or that 
any advantage was taken by the contractor in this respect. 
Therefore, it must be taken for granted that in making the 
contract the amount fixed as the guaranteed maximum 
amount was deliberately fixed, and was the result of intel¬ 
ligent understanding by both parties of the conditions then 
existing as to cost of labor and materials. 

As a result of the contract in question, the contractor was 
put in this position: If the cost of the building should 
amount to the guaranteed maximum amount, $850,000. 
he would receive no commission whatever, but would have 
his labor for his pains, for that sum was to include his profit 
or commission of $60,000. If it should cost $800,000, his 
commission would be reduced from $60,000 to $50,000. If 
it should cost $790,000 he would receive his full commission. 
If it should cost below $790,000, every dollar saved on the 
cost of construction would be saved to the owner. The 
declaration demurred to does not show what the actual cost 
of construction was, but as the pleading must be taken most 
strongly against the pleader, it must be assumed that the 
cost of construction was below the guaranteed maximum 
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amount. As a matter of fact (and it is believed that this 
statement will be conceded to be true on the oral argument) 
the actual cost of construction was $681,000; so that the 
owner was saved $109,000 by the intelligent efforts of the 
contractor to do its duty by the owner. It is quite possible 
that in such efforts, the contractor may have been put to the 
choice of delaying the work and so saving cost of construc¬ 
tion, or pushing the work at the expense of the owner. If 
it decided on the former course, and so saved in construc¬ 
tion cost, the owner had an advantage in reduced cost of 
construction which would more than make up for any loss 
incurred by the delay. 

Now, the parties for reasons of their own, with which the 
court has nothing to do, agreed that if the building should 
be delayed beyond the date fixed for its completion by the 
terms of the contract, the owner should have the right to 
deduct $100 a day from the guaranteed maximum cost of 
construction for every day’s delay. This, of course, meant 
that in the event of delay the obligation of the contractor 
on its guarantee that the building should not cost over 
$850,000 would, if such delay ensued, increase at the rate 
of $100 for each day’s delay, or, in other words, such delay 
meant decrease in building cost to the owner. Thus, if the 
building had cost $850,000, the full guaranteed maximum 
amount, and there had been a delay of one month in its 
completion, the contractor would have received no com¬ 
mission, and would have been compelled under its guaranty 
to pay to the owner $100 a day for thirty days, or $3,000. 
If the building had actually cost $800,000 and had been 
delayed in completion for a year, the result would have been 
that the guaranteed limit of cost would have been reduced 
• from $850,000 to $813,500, and the contractor’s commission 
would have been only $13,500, instead of $60,000. In other 
words, the parties agreed that for delay beyond the pre¬ 
scribed date the contractor should suffer a possible loss in a 
specified manner, and that they had the right to do this 
must be conceded. There is no suggestion of fraud or mis- 
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take, and it is submitted the court is powerless to change the 
contract or to inquire into its wisdom or fairness, or to do 
anything but to enforce it according to its terms. 

In Dakin vs. Williams, 17 Wend., 447, quoted with ap¬ 
proval in Sun Printing and Publishing Association vsl 
M oore, 183 U. S., 669; 46 L. Ed., 380, Chief Justice Nelson 
said: 

“The next question presented upon the above con¬ 
clusion is whether the sum of $3,000 is to be viewed 
as damages liquidated by the contract of the parties, 
or only in the light of a penalty. There are many 
cases in the English books in which this question has 
been very fully examined and considered, but it 
would be an unprofitable consumption of time to go 
over them with a view or expectation of extracting 
any useful general principle that could be applied to 
this case. The following are the leading cases: Ast- 
ley vs. Weldon, 2 Bos. & P., 346; Barton vs. Glover, 
Holt, N. P., 43 and note; Reilly vs. Jones, 1 Bing., 
302; Davies vs. Penton, 6 Barn. & C., 216; Crisdee vs. 
Bolton, 3 Car. & P., 240; Randall vs. Everest, 2 Car. 

6 P., 577; Kemble vs. Farren, 6 Bing., 141. In our 
courts are the following: Dennis vs. Cummins, 3 
Johns. Cas., 297; 2 Am. Dec., 160; Slosson vs. Beadle, 

7 Johns., 72; Spencer vs. Tilden, 5 Cow., 144, and 
note, p. 150; Nobles vs. Bates, 7 Cow., 307; Knapp 
vs. Maltby, 13 Wend., 587. From a critical exami¬ 
nation of all these cases and others that might be re¬ 
ferred to, it will be found that the business of the 
court, in construing this clause of the agreement, as 
in respect to every other part thereof, is to inquire 
after the meaning and intent of the parties; and 
when that is clearly ascertained from the terms and 
language used, it must be carried into effect. A court 
of law possesses no dispensing powers; it cai^not in¬ 
quire whether the parties have acted wisely or rashly, 
in respect to any stipulation they may have thought 
proper to introduce into their agreements. If they 
are competent to contract within the prudential rules 
the law has fixed as to parties, and there has been no 
fraud, circumvention, or illegality in the case, the 
court is bound to enforce the agreement. Men may 
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enter into improvident contracts where the advantage 
is knowingly and strikingly against them; they may 
also expend their property upon idle or worthless 
objects, or give it away if they please without an 
equivalent, in spite of the powers or interference of 
the court; and it is difficult to see why they may 
not fix for themselves by agreement in advance, a 
measure of compensation, however extravagant it 
may be, for a violation of their covenant (they surely 
may after it has accrued), without the intervention 
of a court or jury. Can it be an exception to their 
power to bind themselves by lawful contract? We 
suppose not; and regarding the intent of the parties, 
it is not to be doubted but that the sum of $3,000 
was fixed upon by them ‘mutually and expressly’ as 
* they say ‘as the measure of damages for the violation 
of the covenant, or any of its terms or conditions/ 
If it be said that the measure is a hard one, it may be 
replied that the defendants should not have stipu¬ 
lated for it; or, having been thus indiscreet, they 
should have sought the only exemption which was 
still within their power; namely, the faithful fulfill¬ 
ment of their agreement.” 

Plaintiff’s Assignments of Error. 

1. The trial court erred in sustaining the defendant’s de¬ 
murrer to the first count of the declaration. 

2. The trial court erred in sustaining the defendant’s 
demurrer to the second count of the declaration. 

3. The trial court erred in holding that the plaintiff was 
not entitled to recover liquidated damages in the sum of 
$100 a day for each day the completion of the building pro¬ 
vided to be erected in the contract was delayed beyond the 
nme fixed in said contract. 

The first two counts of the declaration allege.an affirmative 
promise on the part of the defendant to pay the plaintiff as 
liquidated damages $100 a day for every day the completion 
of the building was delayed after February 1, 1911. When 
the written contract is examined it is found that the de¬ 
fendant made no such promise, but that the only provision 






the contract contained on the subject of the damages for: 
delay was that, 

“should the contractor fail to complete the building 
by the date mentioned, the owner shall have the right 
to deduct from the guaranteed maximum amount the 
sum of $100 for each and every day that the com¬ 
pletion is delayed beyond the said date.” 

The trial court very properly held that— 

“the phraseology of paragraph 2 of the contract 
renders it indubitable that the parties identified the 
sum of $850,000 as the guaranteed maximum 
amount. This significance which the parties them¬ 
selves tied to the words ‘guaranteed maximum’ 
amount must be accorded to these words in the in¬ 
terpretation of paragraph 4.” 

• 

It is manifest that, irrespective of all other considerations, 
if this case had gone to trial, it would have been the duty of 
the trial court to have directed a verdict for the defendant 
on the first two counts, on the ground of a variance between 
the allegations therein as to the promise of the defendant,, 
and the provisions of the contract sued upon. 

It is true that the parties by their contract provided for: 
liquidated damages, but it is equally true that they provided 
for the assessment of such damages against the maximum 
guaranteed price. If, as already pointed out, the building 
had cost all that the contractor was entitled to spend, 
namely, $850,000, or even if it had cost $60,000 less than 
that sum, the liquidated damages would have come out of the 
contractor’s pocket, but not otherwise. During the con¬ 
struction of the building this problem may well have pre¬ 
sented itself to the contractor: By delaying the work one . 
month and so taking advantage of decreasing cost of ma¬ 
terial or labor, or the opportunity to make an advantageous 
sub-contract, $5,000 can be saved the owner, but by doing 
so the obligation under the guarantee to complete the build¬ 
ing for $850,000 will be increased by $100 a day for thirty 






days, or $3,000. Shall the work be delayed for that length 
of time? If actuated by an honest desire to protect the 
owner, the contractor would naturally delay the work (even 
though it were apparent that as the building could be com¬ 
pleted for a price less than $790,000) and so save the owner 
$2,000. But the owner would now have it that by so doing 
the contractor would incur an obligation to it of $3,000, 
that being the necessary effect of construing the contract as a 
definite promise to pay $100 a day liquidated damages for 
delay. 

As heretofore shown, under the contract in question, 
since the contractor guaranteed that the building should 
not cost over $850,000, including its profit of $60,000. every 
dollar saved in cost of construction below $790,000, was 
saved to the owner, and as, by intelligent effort, and strict 
recognition of its duty to the owner, the contractor suc¬ 
ceeded in constructing the building for $681,000, over 
$100,000 was saved to the owner. 

The owner now places itself in the position of finding 
fault with the contractor for making the building cost less 
than the limit of price; with having saved it this large sum 
of money. It says: “It is true you saved me $100,000, but 
in doing so, I lost $26,000; and I now demand that you 
pay me that sum.” The answer of the contractor is, “What 
you say is a loss is no loss at all. By acting honestly and 
fairly by you—even assuming you have lost $26,000 bv not 
getting the building on time—I have, by your own admis¬ 
sion, saved you over $75,000.” 

If the contract price had been to construct the building 
for a flat price, say $850,000, and had contained a provision 
permitting the owner to deduct $100 a day for every day’s 
* delay after a date fixed for completion, the owner would have 
had a right to deduct from the contract price the liquidated 
damages agreed upon for delay, and would have turned 
over the balance to the contractor. 

The same procedure is adopted under the contract in ques¬ 
tion here, except that after ascertaining the amount to be 
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deducted for liquidated damages from the agreed contract 
price the owner and contractor proceed with their account¬ 
ing in accordance with the terms of the contract. In other 
words, the owner, at the time the contract was signed, was 
willing to pay not exceeding $850,000 for the building, if 
finished by February 1, 1911. It was agreed that the build¬ 
ing was worth to the owner $100 for each day that com¬ 
pletion was delayed beyond February 1, 1911. If, therefore, 
the building was turned over one month after February 1, 
the contract price would be reduced from $850,000 to $847,- 
000. if six monthes after that date, to $832,000. 

In the argument below stress was laid by the attorney for 
the owner on that provision of the contract which says: 

“On the completion of the building, provided the 
cost of the contractor plus the amount of the profit 
is less than the guaranteed maximum amount, the 
contractor agrees to credit one hundred per cent of 
the difference, on the guaranteed maximum 
amount. ,, 

The slightest reflection will show that the purpose of this 
provision was to provide a proper credit to the owner in the 
account which necessarily had to be kept between the par¬ 
ties. It was a matter for the book-keepers of the parties. 
The account would have to be opened with charging or 
debiting on the account books against the owner the sum 
of $850,000 as the agreed price of the building. Against 
this were to be credited from time to time the items in the 
cost of construction. This provision simply meant that if 
when the account was to be closed it appeared that the 
actual cost of construction plus the $60,000 to be paid the 
contractor for services should be less than the $850,000 there 
was to be credited to the owner 100 per cent of the difference 
between the actual cost, including the amount paid for serv¬ 
ices, and the $850,000. This was necessary to be done in 

order to balance the account. 

That this was the meaning and purpose of the provision 
of the contract in question is clear from the other provisions 
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of the contract. Thus in paragraph 6 provision was made as 
to what items of construction cost should be charged against 
the owner and what items should be excluded. Among other 
things, it was here provided that the cost of machinery and 
tools should be charged at standard cost price, but after com¬ 
pletion of the building they should be credited in the ac¬ 
count to the owner at 85 per cent of the amount charged, 
thus making the owner liable only for 15 per cent of their 
cost, and leaving the used and second-handed machinery 
and tools the property of the contractor at a cost to it of 
85 per cent of their original price. 

Defendant’s Assignments of £rror. 

The court below erred 

1. In overruling the defendant’s demurrer to the third 
count of the declaration. 

2. In holding, in so overruling said demurrer, that the 
provision of the building contract in question that if the 
defendant should fail to complete the building by the date 
mentioned, the owner should have the right to deduct from 
the guaranteed maximum amount the sum of one hundred 
dollars for each and every day that the completion should 
be delayed beyond said date, did no more than create for 
the plaintiff a privilege which he might avail himself of or 
not as ht saw fit; and in not holding that the only and ex¬ 
clusive remedy of the plaintiff against the defendant for 
such alleged delay was the reduction of the limit of the 
guaranteed contract price of the building for each day that 
it was delayed in its completion (R., 11). 

It will be observed that the third count of the declara¬ 
tion, like the other two counts, is based, not upon any im¬ 
plied contract between the plaintiff and the defendant, but 
on the written contract between them. It avers an express 
promise in writing by the defendant to complete the build¬ 
ing by the date specified, avers a breach of that promise, 
and damages to the amount claimed in the other counts, 
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arising from deprivation of the possession and use of the 
building. 

It is elementary, of course, that where an express contract 
is sued upon, its terms measure, control and govern the 
rights and obligations of the parties. 

“By his declaration the plaintiff has made the writ¬ 
ten agreement as executed between him and the de¬ 
fendant the gravamen of his action. He avers a 
complete performance of it, and sues for the price 
of the work as therein stipulated. * * * At the 

same time he declares upon the common counts for 
work and labor done, etc., and thereby claims the 
benefit of an adjustment of his rights, independent 
of the written contract, so as to enable him to re¬ 
cover the value of his work upon evidence thereof; 
and also his damages for hindrance outlay, loss of 
time, etc., occasioned by the default of the defendant 
in not fulfilling his undertaking. This cannot be 
allowed. If a plaintiff sue on a written or special 
contract, so as to make it the basis of his action, it 
must regulate his right to recover, as well as the 
amount recovered. * * * The action being on a 

written contract, the plaintiff cannot recover dam¬ 
ages which are not stipulated for in it.” 

Bush vs. Chapman, 2 Greene (la.), 549. 

In Evans vs. Blakeney, 1 Cranch C. C., 126, the contract 
was that plaintiff's work should be measured and valued 
agreeably to the customary mode in Alexandria. The work 
was so measured and valued and the court held that such 
valuation was the measure of damages recoverable, refusing 
to admit evidence offered by the defendant that it w T as worth 
less. The judgment was affirmed by the Supreme Court of 
the United States with 10 per cent damages. 

2 Cranch (U. S.), 185. 

In the case at bar, by the third count, the plaintiff at¬ 
tempts to use the written contract as far as it is of benefit to 
it and ignores the provisions which are to its disadvantage. 
It entirely omits in this count, although as shown it is based 
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on the contract itself, that provision of the contract which 
says what shall be the result of delay after the date fixed for 
completion. The contract says that if such delay ensues the 
owner shall have the right to deduct from the guaranteed 
maximum amount the sum of $100 for each and every da\ 
that the completion is delayed beyond the said date. 

The trial court says that this does no more than secure 
for the plaintiff a privilege which it may avail itself of or 

not as it sees fit. # 

We say in behalf of the defendant that it furnishes the 

plaintiff its exclusive remedy in event of a delay of the char- 
acter mentioned. 

This provision of the contract is susceptible of three possi¬ 
ble interpretations. Either it is meant (a) to give a remedy 
in addition to the common-law right to recover for unliqui¬ 
dated damages or ( b) to give an alternative remedy, as the 
court below held, or (c) to give an exclusive means of relief. 
It has not been contended that the right which the contract 
gives the plaintiff to deduct $100 per diem from the guaran¬ 
teed maximum amount in case of delay in the completion of 
the building was meant by the parties to be in addition to 
the common-law right to recover for unliquidated damages, 
and it is submitted that there is nothing in the entire con¬ 
tract to justify in the remotest degree such a contention. 
This disposes of the first possible construction of the pro¬ 
vision. 

As between the remaining two possible constructions, the 
defendant contends that the latter corresponds to the inten¬ 
tion of the parties. In determining whether or not the pro¬ 
vision in question provides an exclusive remedy the charac¬ 
ter of the contract is entitled to great weight. This was 
a contract whereby defendant undertook to erect a large 
office building in the business district of the city. The 
plaintiff, the owner, desired to know when the building 
would be finished, in order that he, in turn, might arrange 
for the renting of the same. With this in view it was stipu- 


> 
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lated that the building should be completed by February 1, 
1911. If it should not be completed by that date the loss 
which the plaintiff would suffer thereby was obviously in¬ 
capable of precise pecuniary admeasurement by any definite 
rule of damages. What more natural, therefore, than that 
the parties should stipulate in advance what those damages 
should be? Indeed one of the principal grounds upon* 
which the legality of provisions in contracts for liquidated 
damages is sustained is the certainty of some damage 
through breach of the contract, the uncertainty of what the 
loss will be and the practical impossibility of admeasuring 
the loss by any accurate pecuniary standard. Moreover it is 
a matter of common knowledge that building contracts of 
the character of the one herein ordinarily contain provisions 
liquidating damages for delayed completion. Interpreted in 
the light of these circumstances, it is submitted that the pro¬ 
vision in question was intended by the parties to give an ex¬ 
clusive and not an alternative remedy. 

When the parties entered into this contract they had open 
to them two possible means of providing for the assessment 
of damages in case of delay: either (a) to insert in the con¬ 
tract a stipulation liquidating such damages or (5) to omit 
such a stipulation and leave the quantum of damage to be 
determined according to the common-law principles govern¬ 
ing the assessment of damages. They chose the former alter¬ 
native. It is now claimed, however, that such choice did not 
exclude the latter, but, on the contrary, gave the plaintiff an 
alternative right to select either as its interests might dictate. 
Defendant contends that on the principle of expressio unius 
exclusio tst alterius the fact that the parties inserted in the 
contract a provision liquidating damages for delay negatives 
any intention on their part to make such provision merely 
an alternative with the common-law right to recover un¬ 
liquidated damages. In the case of Gage vs. Tirrell, 91 
Mass., 305, Chief Justice Bigelow, speaking of the applica¬ 
tion of the above principle to the construction of contracts, 
said: 


3w 
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“The only safe mode of applying the rule is to as¬ 
certain whether it can fairly be presumed from that 
which is expressly stipulated, that the matter sought 
, to be excluded was present to the minds of the par¬ 
ties when the agreement was entered into. The ex¬ 
clusion can reasonably extend no further than to shut 
out all the implied agreements and stipulations of 
the same nature or relating to similar matters. Thus, 
if a party can take an express warranty of an article 
from a vendor, it is reasonable to suppose that the 
subject-matter of warranty was in his mind at the 
time of the sale, and that he caused to be inserted in 
the contract a promise concerning the nature and 
quality of the articles sufficiently comprehensive to 
include all on that subject which the parties intended 
should form part of the bargain. But if the contract 
contained no warranty at all but consisted of stipu¬ 
lations on other matters, the warranty implied by 
law, if any, would still form part of the contract, and 
an action for a breach of it could be maintained. In¬ 
deed, it may be said generally that the maxim, ex- 
pressum facit cessare taciturn,is never to be applied in 
the construction of contracts, peremptorily and abso¬ 
lute, so as to exclude from the contract everything 
not embraced in the stipulations of the parties. Its 
legitimate and proper use is to shut out implied 
agreements on the same or similar subjects as those 
concerning which the contract speaks. Even si^ch 
exclusion should be extended only so far as to sub¬ 
serve the plain intent of the parties. If these views 
are correct the interpretation of the contract in the 
present case is free from all difficulty. Giving full 
effect to the clause in the bill of lading exempting 
the defendants from liability for losses occasioned by 
perils of the sea, it does not follow that they thereby 
assumed all losses which might arise from the cap¬ 
ture of the ship and seizure of the cargo by public 
enemies. The two causes of loss are entirely dis¬ 
tinct and diverse, and have no necessary connection 
with or relation to each other. They belong to en¬ 
tirely different kinds or classes of risks.” 

;t is submitted that the express provision of the contract 

the matter of the assessment of damages for delayed per- 





19 

formance by implication excludes all other implied provis¬ 
ions in relation thereto within the principle of the above 
case. 

For reasons that they must have thought quite sufficient 
the parties to the contract sued on specifically agreed that 
if there should be delay in the completion of the building 
beyond the date named, the owner should have the right to 
deduct from the guaranteed maximum amount the sum of 
$100 for each and every day that the completion was de¬ 
layed, or, in other words, that the guaranteed cost of con¬ 
struction of the building should be decreased in that event 
by $100 a day for each day’s delay. The defendant had 
guaranteed to deliver the work for a sum not to exceed 
$850,000, including its profit, and to charge the owner the 
actual cost thereof plus the sum of $60,000 profit. The pern 
altv therefore for every day’s delay on the part of the con¬ 
tractor was the increase of its obligation under this guaranty 
to complete the building for the sum specified. In other 
words, the parties themselves fixed the right of the plaintiff 
and the obligation of the defendant in event of delay in 
the completion of the building as agreed upon. It is diffi¬ 
cult to see upon what ground the court should be asked to 
change this agreement, or why it should be said that it 
created merely a privilege on the part of the plaintiff which 
it might avail itself of or not as it might see fit. Suppose 
the building had cost $850,000, and its completion had been 
delayed one month beyond the date fixed for completion. 
It is clear that in that event the owner would have had the 
right to deduct $3,000 from the payments due the contractor, 
or if the contract price had been paid in full to have re- 
rovered that sum from it as liquidated damages. It is 
equally true that in that event that sum would have been 
the measure of the recovery, no more and no less. It would 
have been the damages agreed upon by the parties, and 
they would have been bound by it. If the contract had 
provided that if the contractor should fail to complete the 




building by the date mentioned the owner should have the 
right to deduct from the contract price the sum of $100 per 
day for each and every day that the completion was delayed, 
it is perfectly clear under the authorities that such damages 
would have been the measure of the plaintiff’s recovery. 
Likewise if the contract had contained a promise on the 
part of defendant to pay plaintiff at the rate of $100 per day 
for each day’s delay after the date stipulated for the com¬ 
pletion of the work there would be no difficulty in holding 
such a promise to be a provision for liquidated damages. In 
this case, however, it was impossible so to phrase the per 
diem allowance for delay, inasmuch as the deduction was to 
be made from the “guaranteed maximum” amount, and it 
could not be ascertained until the completion of the build¬ 
ing whether the cost to the plaintiff would equal that sum. 
• 

“Whenever the clause of an executory contract pro¬ 
viding that in case of a breach by one of the parties 
thereto, all moneys paid by him to the other party 
under the terms thereof shall be forfeited and become 
the absolute property of the payee, is construed to be 
a provision for stipulated damages and not a penalty, 
the courts are all in accord that no other damages 
can be recovered by such payee for a breach of the 
contract.” 

K. P. Mining Co. vs. Jacobson, 4 L. R. A. 
(N. S.), 755, and note thereto. 

“If a contract provides that either party shall for¬ 
feit to the other a certain amount for a failure to 
comply with its terms, and that such sum shall be 
considered as liquidated damages, the damages are 
limited to that amount.” 

Lightener vs. Menzel, 35 Cal., 452. 

4 

“Where the precise sum for damages is not agreed 
on, and is not the essence of the contract, the quan¬ 
tum of damages is not liquidated, but it is for the 
jury to assess them; but where the sum has been 
agreed on, that sum is the ascertained and liquidated 
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damages, and the jury must assess that amount, no 
more and no less.” 

Smithson vs. United States Tel. Co., 29 Md., 
162. 

“The amount of liquidated damages to be re¬ 
covered cannot be enlarged or diminished from that 
fixed in advance by the terms of the contract.” 

Holmes vs. Holmes, 12 Barb., 137. 

“Where the stipulated amount to be paid on a 
breach is construed to be a liquidation of the dam¬ 
ages, the measure of recovery is absolutely fixed 
thereby, although it may be that the actual damages 
exceed the liquidated sum.” 

19 A. & E. Ency. of Law, 442. 


See also— 

Kentucky, etc., Cement Co. vs. Cleveland, 4 Tnd. 
App., 171. 

Main vs. King, 10 Barb., 59. 

Pettis vs. Bloomer, 21 How. Prac., 317. 

Winch vs. Mutual Ben. Ins. Co., 9 Daly, 177. 

White vs. School District of Braddock Borough, 159 
Pa. St., 201. 

Mon'ison vs. Ashburn, 21 S. W., 993. 

Welch vs. McDonald, 85 Va., 500. 

Dakin vs. Williams, 17 Wend., 447, quoted with ap¬ 
proval in Sun Printing and Publishing Co. vs. 
Moore, 183 U. S., 669. 

Chapman vs. Secv/rity Mut. Life Ins. Co., 149 Fed., 
189. 

It thus appearing that if the contract had given the plain¬ 
tiff a right to deduct from the contract price the sum of $100 
a day for delay after a date fixed for completion the court 
would not allow a recovery of other or different damages, it 
would seem necessarily to follow that where, as in this case, 
the parties agreed that the effect of the delay should be to 
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reduce the limit of the guaranteed cost of the building by 
$100 a day, the court will not say that the alleged delay 
shall be given a different effect and entitle the plaintiff to 
recover unliquidated damages. In other words, it is sub¬ 
mitted that the court will not fix another and different 
penalty from that fixed by the parties themselves where no 
fraud or mistake is alleged or shown. 

The authorities are clear that plaintiff, suing as it does 
upon a written or special contract, must recover upon it 
alone. 

“If the plaintiff sue on a written or special con¬ 
tract so as to make it the basis of his action, it must 
regulate his right of recovery as well as the amount.” 

Bush vs. Chapman, supra. 

“In an action for damages for violation of a con¬ 
tract where the contract furnishes the measure of 
damages no other will be adopted.” 

Zachary vs. Swanger, 1 Ore., 92. 

“If the parties themselves limit the damages by 
the stipulations in the contract itself, the measure of 
damages will be thereby controlled and determined. 
Thus in an action on a w’ritten contract with stipu¬ 
lated amount, the contract itself furnishes the meas¬ 
ure of damages.” 

8 A. & E. Ency., 636. 

Accordingly it is respectfully submitted that the order of 
the lower court overruling the demurrer to the third count 
of the plaintiff’s declaration should be reversed. 

A. B. BROWNE, 

C. C. TUCKER, 

ALEXANDER BRITTON, 
EVANS BROWNE, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1913. 

No. 2544. 

No. 15, Special Calendar. 

THOMPSON-STARRETT COMPANY, A CORPORA¬ 
TION, APPELLANT, 

vs. 

SOUTHERN BUILDING CORPORATION, A COR¬ 
PORATION. 

AND 

No. 2545. 

No* 16) Special Calendar* 

SOUTHERN BUILDING CORPORATION, A COR¬ 
PORATION, APPELLANT, 
vs. 

THOMPSON-STARRETT COMPANY, A CORPORA¬ 
TION. 

\ 

Brief for Southern Building Corporation. 

Statement of the Case. 

The Southern Building Corporation, hereinafter called 
plaintiff, brought an action in the Supreme Court of the 
District of Columbia, against the Thompson-Starrett 
Company, hereinafter called defendant, in covenant, 
for breach of a building contract. 

The declaration is in three counts. The first two seek 

to recover damages under the liquidated damage clause 
10601—1 




of the contract, while the third count proceeds upon the 
theory of the recovery of actual, or unliquidated damages. 
Each count claims $26,000 damages. It is claimed in 
the first two counts that plaintiff and defendant entered 
into a certain building contract, under seal, under the 
terms of which defendant agreed to construct a certain 
building in the city of Washington on the corner of 
Fifteenth and H Streets Northwest, and to complete 
and turn over said building to the plaintiff, on or 
before the first of February, 1911, and, in default of 
which, the defendant would pay to the plaintiff the sum 
of $100 per day for every day of delay beyond that date 
as liquidated damages. And the declaration further 
alleged that the building was not completed until the 
19th day of October, 1911. The third count alleged 
that plaintiff had been deprived of the possession, 
income, and revenues of the building during the period 
of delay (Rec., pp. 1, 2, and 3). 

The defendant filed two demurrers to this declaration, 
one to the first two counts, and the other to the third 
count. The ground upon which the demurrer to the 
first two counts was based was that there was no cove¬ 
nant to pay the sum of $100 per day as liquidated 
damages for every day of delay, and that the declaration 
failed to state that if the amount of the liquidated 
damages be added to the cost of the building, plus the 
profit to the contractor, this total would exceed the sum 
of $850,000, which was stated in the contract as the 
guaranteed maximum amount for the construction of the 
building. 

The demurrer to the third count was based upon the 
ground that the clause for liquidated damages was the 
only and exclusive penalty provided for failure to com¬ 
plete the building within the time which the contractor 
agreed it would do (Rec., p. 8). 
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The lower court sustained the demurrer to the first 
two counts and overruled the demurrer to the third 
count. From the order sustaining the demurrer to the 
first two counts the plaintiff prosecuted one of these 
appeals to this court, and from the order overruling 
the demurrer to the third count the defendant prose¬ 
cuted the other (Rec., pp. 10 and 11). 


ARGUMENT. 

The Demurrer to the First Two Counts. 

The determination of the questions presented by this 
demurrer will depend upon the proper construction to 
be given to paragraphs 2 and 4 of the contract which is 
set forth at length in the demurrer on pages 4 and 5 of the 
record. Paragraph 2 provides: 

“The contractor guarantees to deliver the afore¬ 
said work for a sum not to exceed eight hundred 
and fifty thousand dollars ($850,000), including 
its profit, and agrees to charge the owner the ac¬ 
tual cost thereof to the contractor plus the sum 
of sixty thousand ($60,000) dollars for its profit. 

“On the completion of the building, provided 
the cost of the contractor plus the amount of the 
profit is less than the guaranteed maximum 
amount, the contractor agrees to credit 100 per 
cent of the difference, on the guaranteed maxi¬ 
mum amount.” 

And paragraph 4 provides: 

“The contractor shall prosecute the work 
under the supervision of the architect, with the 
utmost dispatch consistent with economy and 
good workmanship, and guarantees to turn the 
building over to the owner, free from all liens 
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or indebtedness incurred by the contractor in 
its construction on or before February 1, 1911. 

“Should the contractor fail to complete the 
building by the date mentioned, the owner shall 
have the right to deduct from the guaranteed 
maximum amount the sum of one hundred 
($100.00) dollars for each and every day that the 
completion is delayed beyond the said date. 
Should the contractor complete the building 
prior to the date mentioned, the owner agrees 
to increase the guaranteed maximum amount 
by the sum of five ($5.00) dollars for each and 
every day the building is completed prior to said 
date. 

“Should the contractor be delayed in the prose¬ 
cution or completion of the work by the act, 
neglect, or default of the owner or his agents, or 
of any other contractor employed by the owner 
upon the work, or by any damage caused by fire, 
lightning, earthquake, cyclone, or other casualty, 
or by strikes or lockouts, then the time herein 
fixed for the completion of this work shall be ex¬ 
tended for a period equivalent to the time lost 
by reason of any or all of the causes aforesaid.’’ 

It is the contention of the plaintiff that the words 
“shall have the right to deduct from the guaranteed 
maximum amount the sum of $100.00 for each and every 
day that the completion is delayed beyond the said date,” 
when construed with the prior paragraph just set forth, 
conclusively show that the plaintiff has a cause of action 
against the defendant for the recovery of these liquidated 
damages in the amount in which they are claimed in the 
declaration, no matter what the actual cost of the building 
be. So that the question is: Can we recover liquidated 
damages if the building, plus the profit, plus the amount 
of damages claimed, does not amount to $850,000 or 
more? We contend that we can, no matter what the actual 
cost of the building was. 





What we are seeking to ascertain here is the exact 
intention of the parties, as that intention is expressed in 
the paper before us. To find out that intention we must 
give effect to the statements which the parties have 
themselves made in the instrument. An essential clause 
in this agreement is the subparagraph of the second para¬ 
graph, where it is provided that the contractor agrees 
to credit 100 per cent of the difference on the “guaranteed 
maximum amount/’ for this explains and makes intelli¬ 
gible that which would otherwise be ambiguous and even 
nonsensical. 

Let us demonstrate. For the sake of argument, let us 
suppose that the actual cost of the building was $640,000. 
Add to that the $60,000 profit for the contractor, and 
we have $700,000 as the charge to the owner. Now, let 
us do exactly as these parties have said should be done 
in their written agreement, and in the order in which 
they have themselves arranged, and see the result: 


The “guaranteed maximum’’ is. $850,000 

Actual cost.*.$640,000 

Contractor’s profit. 60,000 

- 700,000 

Difference.$150,000 


Now, this clause of the contract says that 100 per cent 
of the difference (that is, $150,000 in the illustration 
taken) is to be credited on the “guaranteed maximum 
amount.” When we have credited this* 100 per cent, 
or all of the difference, we see that the “guaranteed 
maximum” is thus reduced to $700,000, or the actual 
cost of the building, from which, under the terms of the 
contract in the next paragraph but one, we are to deduct 
$100 per day for every day the completion is delayed 
beyond the 1st of February. 

The liquidated damage clause says that we shall deduct 
$100 per day from the “guaranteed maximum,” not 
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from $850,000, and the prior paragraph has just said to 
credit the difference between the actual cost and what 
was the “guaranteed maximum” in the first instance 
on the “guaranteed maximum Surely it can not be 
contended that when we have credited the sum of, say, 
$150,000 on the “guaranteed mximum” this does not 
thereby reduce that sum, so that when the “guaranteed 
maximum” is mentioned in paragraph 4 it is that sum as 
reduced by the credit provided to be made in paragraph 
2. That it was the intention of the parties thus to reduce 
the “guaranteed maximum” by the credit which we have 
referred to is conclusively shown by the next sentence 
in paragraph 4, which is: “Should the contractor com¬ 
plete the building prior to the date mentioned, the 
owner agrees to increase the guaranteed maximum amount 
by the sum of five ($5.00) dollars for each and every day 
the building is completed prior to said date.” It surely 
can not be argued that the “guaranteed maximum” can 
be increased in this manner, and not decreased by the 
100 per cent credit. 

Unless the crediting clause was inserted for this purpose, 
for what purpose was it embodied in the contract? Here we 
have a contract for the erection of a building which may 
cost as much as $850,000, singularly brief and terse 
in its terms, covering not more than three pages of 
printed matter, and yet, in so short a contract, for so 
large an undertaking, the parties have carefully provided 
for a credit of 100 per cent of the difference to be credited 
on the “guaranteed maximum amount.” Is this a mere 
meaningless phrase, or was it inserted for an important 
purpose? Can we not say with certainty that it was 
intended by the parties to provide for the emergency 
that has here arisen? 

The court below says, and properly, that the signifi¬ 
cance of “guaranteed maximum amount” in the fourth 
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paragraph is to be interpreted by reference to paragraph 
2, but where the court errs, it is respectfully submitted, 
is in its failure to give due and proper weight, or, for that 
matter, any weight, to that part of the second clause of 
the second paragraph, which provides for the reducing of 
the “guaranteed maximum amount.” Does it not seem 
clear that what the parties intended, and what they have 
said in their contract is that $100 per day shall be de¬ 
ducted from this “guaranteed maximum amount,” 
which, by the provisions of paragraph 2, is, for the 
purpose of assessing these damages, automatically kept 
at the same figure as the actual cost? We submit that 
this is a fair and reasonable construction of the contract, 
and its fairness and reasonableness become more ap¬ 
parent when we come to consider the position which the 
defendant takes upon this question; for defendant’s 
construction leads to an utterly absurd and ridiculous 
result. 

To show this, suppose the building had cost, with 
profit, say $500,000. Then, under defendant’s interpre¬ 
tation, defendant could have delayed the completion of 
the building for ten years, in round numbers, before 
plaintiff could claim a single cent of damages for the 
delay. 

These figures show defendant’s position: 


Guaranteed maximum amount..$850,000 

Actual cost...$440,000 

Contractor’s profit. 60,000 

- 500,000 

Difference.$350,000 


Now, they say that w T e must wait until the $100 per 
day eats up that $350,000 difference before we can re¬ 
cover a single cent, or, as we said before, about ten years, 
and then we can recover only $100 per day for every 
day after that. Is it reasonable to suppose that the par- 
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ties could have meant any such absurd result by the use 
of the language which they employed? And can we 
arrive at this result without an absolute disregard of 
the imperative provisions of paragraph 2? 

We assert and insist that the obvious intention of the 
parties, to be gathered from the whole contract, was to 
have liquidated damages of 8100 per day for every day 
of delay, no matter what the actual cost of the building. 

II. 

The Demurrer to the Third Count. 

If the court decides the questions raised by the first 
and second counts in favor of the plaintiff, then the ques¬ 
tion raised by the second demurrer becomes more or 
less immaterial to both parties, as plaintiff will go to 
trial upon its theory of the case as embodied in the first 
and second counts. .If, however, the court deci es this 
demurrer adversely to the plaintiff, it then becomes most 
material to determine whether or not the court below 
was correct in its view of the demurrer to the third 
count. 

We have not seen the brief of the defendant, therefore 
do not know what their position is upon this question, 
further than is shown by their assignment of error. If 
they argue, as we think it probable, that where liqui¬ 
dated damages are stipulated for in a contract, abso¬ 
lutely and without qualification , such damages will govern 
in the trial of the cause, we shall not dispute the asser¬ 
tion. Our contention is that where liquidated damages 
are provided to be recovered under special circumstances, 
that this can not be construed as a waiver of a party’s 
right to recover actual damages under other circumstances 
unless it has been plainly and expressly stated in the 
contract. In order to preclude a party from recovering 






9 

the actual damages which the law allows to him for tiie 
breach of a contract it must appear beyond question 
that the party has waived that right in language which 
can not be mistaken. 

Now, the exact language used in this contract is: “The 
owner shall have the right to deduce from the guaranteed 
maximum amount the sum of one hundred ($100.00) 
dollars for each and every day that the completion is 
delayed beyond the said date,” and, as said by the court 
below, this creates for the plaintiff a privilege which he 
may avail himself of or not, as he sees fit. There is no 
statement in this contract that for breach by delay 
the parties agree that the sum of $100 per day shall be 
the liquidated damages, but the provision is that plain¬ 
tiff shall have the right to deduct $100 per day from the 
guaranteed maximum. Where is there anything in the 
contract which will justify the assertion that by the use 
of this language creating a right or privilege in the owner 
it is stated that this was the only and exclusive penalty 
provided for the breach of the alleged guarantee? Where 
is there language which will justify the claim that the 
plaintiff has waived the rights which the law allows to 
all contractors for a breach of their agreement? We 
respectfully submit that the language is too clear to allow 
further argument upon this subject. 

Respectfully submitted. 

CHARLES A. DOUGLAS, 

GIBBS L. BAKER, 

THOMAS RUFFIN, 

HUGH H. OBEAR, 

Attorneys for Plaintiff. 
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A question from the bench by Mr. Justice Robb during 
the oral argument suggests the advisability of this memo¬ 
randum in order that the position of the defendant in this 
case may not be misunderstood. The question related to 
the effect of the provision of the contract that “should the 
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contractor complete the building prior to the date men¬ 
tioned, the owner agrees to increase the guaranteed maxi¬ 
mum amount by the sum of five dollars for each and every 
day the building is completed prior to stud date.” 

As the previous provision that if the contractor should 
not complete the building by the date mentioned the ow ner 
should have the right to deduct from the guaranteed maxi¬ 
mum amount the sum of one hundred dollars for every day 
that the completion was delayed beyond that date had the 
effect, as we contend, of increasing the obligation of the 
contractor under its guaranty, the natural and only effect 
of the provision in question, which was in favor of the con¬ 
tractor if he should complete the building before the date 
fixed, was to decrease his obligation under such guaranty by 
the sum of five dollars per day for every day the building 
was completed prior to said date. 

Neither of these provisions, the one in favor of the owner, 
or the other in favor of the contractor, would come into 
play or become in anywise operative unless the cost of 
construction of the building, including the commission to 
the contractor, w r as such that the obligation of the contractor 
under its guaranty became material. 

If the cost of the building had been $790,150 and the 
work had been finished on February 1, the date stipulated 
in the contract for the completion of the construction, the 
contractor’s profit would have suffered a reduction of $150. 
Had the building been finished a month in advance of the 
stipulated time the contractor would have been entitled to 
his full profit, as shown by the following tables: 

$850,000—stipulated guaranteed maximum amount. 

150—increase allowed by reason of completion of con¬ 
tract one month before February 1. 

$850,150—increased guaranteed maximum amount. 

$790,150—cost of the building. 

60,000—contractor’s profit. 

$850,150—amount payable to contractor. 


i 




3 


On the other hand, if, under the above conditions, the 
completion of the building had been delayed a month, the 
contractor’s profit would have been diminished by the sum 
of $3,150, as follows: 

$790,150—cost of the building. 

(30,000—stipulated profit of contractor. 

$850,150—maximum amount coming to contractor. 

0 

$850,000—stipulated guaranteed maximum amount. 

3,000—deduction on account of one month’s delay. 

$847,000—decreased guaranteed maximum amount 

% 

$850,150—maximum amount coming to contractor. 

847,000—decreased guaranteed maximum amount as per 
contract. 

$3,150—contractor’s loss. 

In other words the provision of the contract prescribing 
the increase of the guaranteed maximum amount by five 
dollars per day for each day that the building was finished 
prior to February 1 would not come into operation unless 
these two conditions were fulfilled: (1) the completion of 
the construction before February 1, and (2) the increase 
of the cost of the building plus contractor’s profit to a sum 
in excess of $850,000, the guaranteed maximum cost to 
the owner. Hence this provision is correlative to the clause 
providing for the deduction of $100 per day from the guar¬ 
anteed maximum amount for each day’s delay beyond Feb¬ 
ruary 1, which latter clause became operative only in the 
event (1) that the work was delayed beyond that date, 
and (2) that the guaranteed maximum cost to the owner 
decreased by $100 per day for delay w r as less than the cost 
to the contractor plus the profit stipulated for in the con¬ 
tract. The obvious purpose of the clause providing for the 
increase of the guaranteed maximum amount by five dol- 
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lars for each day that the work was completed before Feb¬ 
ruary 1 was to induce the contractor to finish the construc¬ 
tion of the building as expeditiously as possible, at the same 
time giving him the assurance that if by so doing the actual 
cost to him was increased his profit would not be diminished 
pro tanto, provided that the enhanced cost of construction 
plus his profit of $60,000 did not exceed $850,000, the maxi¬ 
mum stipulated in the contract, plus five dollars per day for 
each day that the building was finished before February 1. 

A. B. BROWNE, 

C. C. TUCKER, 

ALEX. BRITTON, 
EVANS BROWNE, 
Attorneys for Defendant. 
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